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PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION

NOW COME the Plaintiffs, by and through their attorneys and move this Honorable Court as follows:

1. Plaintiffs have brought this case on behalf of themselves and those similarly situated in order to obtain severance benefits that have been wrongfully denied them under ERISA. They now seek class certification.
2. The proposed class meets each of the elements required under Fed. R. Civ. Proc. 23 to maintain a class action.
3. The proposed class of approximately 500 meets the numerosity requirement.
4. More than one common issue of fact and law exist across the class, meeting the commonality requirement.
5. The claims of the class representatives are typical of the remainder of the class.
6. The plaintiffs are adequate representatives of their class.

7. Rule 23(b)(1) and (3) are satisfied where the legal claims are identical as to each class member: the Defendants had a fiduciary duty to the proposed class to administer the TPP consistently and to interpret the language of the plan in a manner that was neither arbitrary and capricious. Moreover, separate actions may result in conflicting results. Class certification is appropriate and superior to other methods of adjudication.


WHEREFORE Plaintiffs, in their individual capacities and representatives of the class, respectfully request certification of a class of all full time HVAC Sales Associates with a minimum of one year of service with Defendant Sears, Roebuck and Co., at the time of the 

“transition” to Defendant SHIP under Rule 23(b)(1), or alternatively, (b)(3).







Respectfully submitted,







Dib, Fagan and Brault, P.C.






By:
/s/ Darcie R. Brault
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Federal Rule of Civil Procedure 23
STATEMENT OF QUESTIONS PRESENTED

I. Does the proposed class meet each of the elements required to maintain a class action; numerosity, commonality, typicality and adequacy of representation where the proposed class is so numerous that joinder is impracticable, questions of law and fact are common to the class, the claims of each of the class representatives are typical of the claims of all class members and the plaintiffs are adequate representatives of the class?

Plaintiffs answer “Yes.”

II. Does the proposed class satisfies rule 23(b)(1) and (3), where the Defendants had a fiduciary duty to the  proposed class to administer the TPP consistently and to interpret plan language in a manner that is neither arbitrary or capricious, where separate actions may result in conflicting results, and where questions of law and fact common to the members of the class predominate?

Plaintiffs answer “Yes.”

I. INTRODUCTION

This proposed class action seeks to vindicate the rights of former employees of Defendant SEARS, ROEBUCK AND CO. under the Employee Retirement Income Security Act of 1974, as amended 29 U.S.C. §1001 et seq (hereinafter “ERISA”) see Complaint, Exhibit A. Specifically, plaintiffs seek class-wide relief under ERISA for the wrongful denial of severance benefits, pursuant to §502(a)(1)(B).

II. FACTS


Defendant SEARS, ROEBUCK AND CO. (hereinafter “SEARS”) employed approximately five hundred HVAC
 Sales Associates nationwide, including the Plaintiffs. HVAC Sales Associates worked from their homes for commissions, See Declaration, Exhibit B. HVAC Sales Associates were reimbursed for their business expenses, including mobile telephone use, mileage, etc. They received paid holiday, vacation and personal time using their “benefit rate,” an hourly amount that changed quarterly dependent upon past commissions earned and an assumed forty-hour week. See Exhibit C, Answer to Complaint ¶3.


SEARS acquired other home improvement companies and combined some of them, in 2001, into a wholly owned subsidiary: Defendant SEARS HOME IMPROVEMENT PRODUCTS (hereinafter “SHIP”). See Exhibit C, Answer to Complaint ¶4.

The Transition


In 2004, SEARS announced to its employees who worked as HVAC Sales Associates that their employment would be “transitioned” to SHIP, effective various dates dependent upon the Sales Associate’s geographic region. See Exhibit C, Answer to Complaint ¶6. The HVAC Sales Associates were advised that their former department would no longer exist and that they would become employees of Defendant SHIP. By virtue of the “transition” SEARS employees were terminated and hired by SHIP.


Dramatic changes in HVAC Sales Associates’ compensation occurred as a result of the “transition:” Approximately two hundred and eighty eight hours of paid time off per year were eliminated and business expenses were no longer to be reimbursed. See Exhibit C, Answer to Complaint ¶7. Moreover, based upon the SHIP business model, HVAC Sales Associates were required to be available more days and more hours and to travel greater distances for sales calls. See Exhibit C, Answer to Complaint ¶7.


The benefit of the “transition” ran to SHIP – a wholly owned subsidiary of SEARS (and now Defendant SEARS HOLDINGS CORPORATION), See Exhibit C, Answer to Complaint ¶8.

The Severance Plan


The SEARS TRANSITION PAY PLAN, as amended and restated January 1, 2004 (hereinafter “TPP”), provides severance pay for employees whose employment is involuntarily terminated due to a unit closing, reorganization, job elimination or permanent layoff. Full time hourly associates so terminated are eligible under defined conditions. Benefits to be paid under the TPP included one week of pay for each completed year of service with a minimum of four weeks pay. TPP benefits would not be paid to those offered a comparable position as defined by the plan, Exhibit D, Plan Documents.


The TPP was amended just prior to the first transition of HVAC Sales Associates to SHIP to deal specifically with the “integration” of HVAC to SHIP. Exhibit E (Plan Documents, October Amendment). Under the amended plan, a “comparable” job was defined as one “utilizing current skills” that 1) does not involve a decrease in annual earnings potential of more than ten per cent and 2) is within a reasonable commuting distance of the associate’s home, (thirty miles if commute is daily or the equivalent if less frequently than daily, e.g. one hundred and fifty miles if the commute is weekly) Exhibit E, Plan Documents, October Amendment.


The SHIP position was not comparable to the Sears, Roebuck and Co. position. There were dramatic changes in the business model, territories, products sold, the commission structure and the lead system, -- and the SHIP position did not provide expense reimbursement or paid vacation, personal days or holidays, Exhibit B, Declaration. Most Sears HVAC Sales Associates received two hundred and eighty eight hours of vacation and paid time off -- over thirteen per cent of their total compensation. Therefore, the elimination of paid vacation, personal days and holidays alone represents a decrease in compensation of more than ten per cent, Exhibit B, Declaration.

Application of the TPP to SEARS HVAC Sales Associates


Misrepresentations regarding the plan language discouraged some of the HVAC Sales Associates from applying for benefits, Exhibit B (Declaration), see also, Exhibit F (Collection of Sample Appeal Letters). However, many HVAC Sales Associates requested TPP benefits. According to the defense, 88 HVAC Sales Associates applied for TPP benefits and appealed the decision. Exhibit G (TPP Claim Chart).


Marcia Dalton, the Plan Administrator, delegated to Teige McShane (the Director of Human Resources for SHIP) and some of his staff, the authority to generate a “model” to analyze the pre and post integration job comparability. Exhibit H (Dalton Transcript Excerpts).


It is clear that near universal denial was pre-planned. The test for eligibility was manipulated in order to deny the benefits, virtually across the board,
 to the HVAC Sales Associates. Exhibit J (Affidavit of Nitin V. Paranjpe, Ph.D).


There are a host of problems with the denials, in particular their uniformity. The denials uniformly indicate the SHIP Sales Associate position is a “comparable job” despite the substantial differences stated above. Further; the denial letters uniformly assume that the sales made by the associate under the SHIP model will be the same as the prior year with SEARS, despite the differences in business models, the expansion of territories and the failure to reimburse expenses.


The denials uniformly misstate the benefit rate for the previous year while employed by SEARS.


The denials uniformly posit a one per cent commission increase
 under SHIP (which is then conveniently estimated as being an increase of approximately ten per cent of the projected earnings).


The early denials posit a “closing bonus earnings” amount and a “net volume bonus earnings” amount, together comprising approximately eight per cent of the total estimated SHIP earnings, see Exhibit K, Collection of Sample Denials. At least one of these bonus programs was “suspended” at or near the time of “transition” and was “under review” at the time of the TPP benefit denials. These hypothetical bonus amounts used to deny the TPP benefits never materialized, Exhibit B, Declaration.


The denials also uniformly evaded the reasonable commute qualification by 1) assuming (without basis in the plan documents) that the thirty mile reasonable commute definition meant one way, and then 2) stating (without basis in fact) that the Sales Associate would be required by SHIP to commute only that many times per week that would not exceed the limit, see Exhibit K, Collection of Sample Denials. For example, Plaintiff Novak lives forty miles from her designated home office. Driving forty miles per day five times per week would require a 200 mile per week commute, one way – clearly outside the defined parameters of a reasonable commute under the TPP. Nonetheless, she was advised, without basis, (see Exhibit L, Novak/supervisor e-mail) that she would not be required to travel to the home office more than one time per week, and thereby denied TPP benefits.


Plaintiffs contend that the alleged bases for the universal denial of TPP benefits to HVAC Sales Associates, including the Plaintiffs and those similarly situated, are untrue, unfounded and constitute deliberate misrepresentations that were intentionally designed to interfere with federally protected rights of the Plaintiffs and those similarly situated. Exhibit A (Complaint).


There is solid evidence that the Defendants made the decision that HVAC Associates would not be eligible for benefits before any of the HVAC Sales Associates had even requested them. Plaintiff Novak expressed concern about being told, during the period immediately following the announcement of the transition but before the transition itself, that HVAC Sales Associates were not eligible for TPP benefits. The Plan Administrator responded: “You indicate that no one from Sears advised you that you might be eligible for the Transition Pay Plan. That is because, based on the eligibility requirements for the Plan, the business determined that you were not eligible.” Exhibit M (Novak Denial Letter).


Defendants conspired to create a methodology for denying benefits such that there is no mathematical possibility of receiving the severance benefits for any person, across the class of HVAC Sales Associates who were “transitioned” to SHIP, Exhibit J. The fixed policy of denying TPP benefits to HVAC Sales Associates, rendered utterly futile any efforts of the remainder HVAC Sales Associates to exhaust their administrative remedies under the TPP.


Plaintiffs contend that a rational construction of the TPP language would have resulted in class-wide approval of benefits.

III. PROPOSED CLASS

The proposed class is all full time HVAC Sales Associates with a minimum of one year of service with Defendant SEARS, ROEBUCK AND CO. at the time of the “transition” to Defendant SHIP.

IV. ARGUMENT

A. THE PROPOSED CLASS MEETS EACH OF THE ELEMENTS REQUIRED TO MAINTAIN A CLASS ACTION: NUMEROSITY, COMMONALITY, TYPICALITY AND ADEQUACY OF REPRESENTATION

To maintain a class action, the named representatives and the class they seek to represent must meet the requirements under Federal Rule of Civil Procedure 23, Sprague v. General Motors Corp. 133 F.3d 388, 397 (6th Cir. 1998). First, the proposed class action must satisfy all four elements of 23(a): numerosity, commonality, typicality, and adequacy of representation. A district court has broad discretion in determining whether the plaintiffs have satisfied the prerequisites of Rule 23, Weathers v Peters Realty Corp. 499 F2d 1197(6th Cir. 1974). The burden is on the plaintiff "to establish his right" to class certification. Thompson v. County of Medina 29 D.3d 238, 241 (6th Cirl 1994), Alkire v. Irving, 330 F.3d 802, 820 (6th Cir. 2003).

1. The proposed class is so numerous that joinder is impracticable

Numerosity means the proposed class is “so numerous that joinder of all members is impracticable.” Fed. R. Civ. P. 23(a)(1). No magic number establishes the numerosity requirement, Daffin v. Ford Motor Co., 458 F.3d 549, 552 (6th Cir. 2006), and some courts have found this element satisfied when the putative class consists of fewer than forty members. Lucas v. GC Services L.P., 226 F.R.D. 337, 340 (N.D. Ind. 2005) (collecting cases). “The exact number of class members need not be known… [I]nstead, the plaintiff can offer ‘good faith estimates of class size … and the court may use ‘common sense assumptions’ to determine the validity of those estimates’.” Id. (internal citations and quotations omitted).

The Court “may consider many factors, including ‘class size, ease of identification of members of the proposed class … geographic dispersion of class members and, whether proposed members of the class will be able to pursue remedies on an individual basis.’” Beattie v. CenturyTel, Inc. 234 F.R.D. 160 (E.D. Mich. 2006)(quoting Liberty Lincoln Mercury, Inc. v. Ford Marketing Corp., 149 F.R.D. 65 (D. N.J. 1995)). In this case, the number of full-time Sears HVAC Sales Associates subject to transition (the proposed class) is approximately 500. Joinder of all 500 members is impracticable, Fed. R. Civ. P. 23(a)(1), particularly since the class members live in numerous states across the country, see Gaspar v. Linvatec Corp., 167 F.R.D. 51 (N.D. Ill. 1996), Rodriguez by Rodriguez v. Berrybrook Farms, Inc., 672 F. Supp. 1009, 1013 (W.D. Mich. 1987). Also, the nature of the proofs renders it difficult to pursue individual claims.

2. Questions of Law and Fact are Common to the Class

Sufficient commonality requires only that there exist a question of law or fact common to the class. Bittenger v. Tecumseh Products Co., 123 F.3d 877, 884 (6th Cir. 1997). See also, Fallick v. Nationwide Mutual Ins. Co., 162 F.3d 410 (6th Cir. 1998). “A common nucleus of operative fact is usually enough to satisfy the commonality requirement of Rule 23(a)(2).” Id. 

Here, there are multiple questions of law and fact common to all class members. Plaintiffs allege that they were wrongfully denied benefits under an ERISA – qualifying plan in violation of 29 U.S.C.1132 (a)(1)(b). The allegations are class-wide:  the defendants breached their fiduciary responsibility to act in the interests of the participants and beneficiaries of the TPP and violated ERISA by (a) determining that no Sales HVAC Associate would receive benefits regardless of basis, (b) adopting baseless “interpretations” of the TPP that were then applied class-wide, and (c) wrongfully and systematically denying benefits for the same or similar reasons class-wide. The most important factual and legal bases for resolving the underlying dispute are shared by all members of the class -- for example, the issue of whether the analysis used to “determine” comparability of employment was based on a formula incapable of yielding a successful outcome. Exhibit J.

Courts have consistently held that claims by plan participants under ERISA satisfy the commonality requirement of Rule 23 where breaches of fiduciary duties have harmed the plan as a whole.
 Similarly, cases involving challenges to plan interpretation or enforcement are routinely found to satisfy the commonality requirement.
 Because many of the controlling questions of law and fact here, particularly questions of plan interpretation, are common to the members of the proposed class, the requirements of Rule 23(a)(2) are met.

3. The Claims of Each of the Class Representatives are Typical of the Claims of All Class Members

The third prerequisite for class certification is typicality, Fed. R. Civ. P. 23(a)(3) (providing that “the claims or defenses of the representative parties [must be] typical of the claims or defenses of the class”). A named plaintiff’s claim is typical if “it arises from the same event or practice or course of conduct that gives rise to the claims of other class members, and if his or her claims are based on the same legal theory.” In re Am. Med. Sys., Inc., 75 F.3d 1069, 1082 (6th Cir. 1996) (internal quotation marks omitted). See also Sprague, 133 F.3d at 399 (stating that the essence of typicality boils down to the notion that “[a]s goes the claim of the named plaintiff, so go the claims of the class”). Typicality requires that a “‘sufficient relationship exist[] between the injury to the named plaintiff and conduct affecting the class, so that the court may properly attribute a collective nature to the challenged conduct.’” Stout v. Byrider, 228 F.3d 709, 717 (6th Cir. 2000)(quoting Sprague, 133 F.3d at 399). Although the named plaintiffs’ claims must fairly encompass the class members’ claims, they need not always involve the same facts or law. See Sprague, 133 F.3d at 399; Senter v. General Motors Corp. 532 F.2d 511, 525 n. 31 (6th Cir. 1976). “The test for typicality, like commonality, is not demanding.” Sprague, 133 F.3d at 415 (internal quotations omitted).

In addition, the Sixth Circuit has explained that the commonality and typicality requirements “tend to merge.” Ball v. Union Carbide Corp., 385 F.3d 713, 728 (6th Cir. 2004) (quoting Rutherford v. City of Cleveland, 137 F.3d 905, 909 (6th Cir. 1998)). Together they “serve as quideposts for determining whether under the particular circumstances maintenance of a class action is economical and whether the named plaintiffs’ claim and the class claims are so interrelated that the interests of the class members will be fairly and adequately protected in their absence.” Rutherford, 137 F.3d at 909.

The claims of each of the named plaintiffs are typical of the claims of all class members because: (a) they were identically situated as full time HVAC Associates; (b) they all received the same compensation package as HVAC Associates; (c) they all were similarly situated with respect to the terms and conditions of their employment as HVAC Associates; (d) they were all subject to the “transition” to SHIP rendering them eligible for TPP benefits; (e) they all were denied TPP benefits; (f) they all challenge the systematic denial of TPP benefits on the same grounds – that there was a fixed policy of denying benefits (based upon a formula which could not result in an outcome that allowed benefits); and (g) all are seeking the severance benefit that should have been paid to them.

In ERISA cases where the class action arises from the same event and course of conduct and is based upon the same legal theory (the plan administrator’s arbitrary and capricious interpretations of the plan), typicality has been found, e.g. Dalesandro, 214 F.R.D. at 483 (S.D. Ohio 2003), see also In re American Medical Sys., Inc., 75 F.3d 1069, 1082 (6th Cir. 1996). Likewise, typicality exists here.

4. The Plaintiffs are Adequate Representatives of the Class

The fourth prerequisite for class certification is that the “representative parties will fairly and adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). See also In re Am. Med. Sys., 75 F.3d at 1083. “Adequate representation” invokes two inquiries: (1) whether the class counsel are “qualified, experienced and generally able to conduct the litigation” and (2) whether the named plaintiffs have interests that are “antagonistic” to the other class members. Stout, 228 F.3d at 717. “Interests are antagonistic when there is evidence that the representative plaintiffs appear unable to vigorously prosecute the interests of the class.” Id. at 717. As the Sixth Circuit has noted, “[t]he adequate representation requirement overlaps with the typicality requirement because in the absence of typical claims, the class representative has no incentives to pursue the claims of the other class members.” In re Am. Med. Sys., 75 F.3d at 1083.

All of the named Plaintiffs are adequate representatives of the class because: (a) they understand their duties and are willing to represent the proposed class; Exhibit N (b) they have every incentive to pursue this action to a successful conclusion; (c) their interests are not in any way antagonistic to those of the other class members; and (d) they have engaged qualified counsel to represent them. In re Am. Med.Sys., 75 F.3d at 1083.

Each of the Rule 23(a) prerequisites is met.
B. THE PROPOSED CLASS SATISFIES RULE 23(b)(1) AND (3)

Once the Rule 23(a) prerequisites are satisfied, then the plaintiffs must show that, in addition, they satisfy one the three types of class actions found in Federal Rule of Civil Procedure 23(b). That is, the court must decide which form of class action, if any, is the most appropriate under Rule 23(b). 

A type I class action encompasses cases in which the defendant is obliged to treat class members alike, Fed. R. Civ. P. 23(b)(1). Type II certification requires that the plaintiff seek primarily injunctive or declaratory relief. Fed. R. Civ. P. 23(b)(2). Type III requires that "the court find[] that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy." Fed. R. Civ. P. 23(b)(3), Alkire, Id.

1. Where the Defendants had a fiduciary duty to the proposed class to administer the TPP consistently and to interpret plan language in a manner that is neither arbitrary or capricious, and where separate actions may result in conflicting results, certification is appropriate under Rule 23(b)(1)

Class certification is appropriate under Fed. R. Civ. P. 23(b)(1)(A) and (B). Rule 23(b)(1) provides that an action may be maintained as a class action if the prosecution of separate actions by or against individual members of the class would create a risk of either one of the following: 

· inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible standards of conduct for the party opposing the class; or

· adjudications with respect to individual members of the class which would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests.

As set forth above, common issues are presented. A substantial number of separate actions almost certainly would be brought against the defendants in the absence of a class action. If plaintiffs were independently to bring suits against the defendants, and if the courts were to grant relief in some actions and not in others, there is a risk that conflict would arise relative to interpretation of plan language and entitlement to payments under the plan. This is the very result Rule 23(b)(1) is intended to forestall, Reese v. CNH America LLC, 227 F.R.D. 483, at 489 (E.D. Mich. 2005). 

Certification of Rule 23 (b)(1)(A) classes alleging ERISA violations against plan administrators and other fiduciaries, as here, are common because of the defendants’ statutory and fiduciary obligation to treat putative class members uniformly, In re Citigroup Pension Plan ERISA Litigation, 241 F.R.D. 172, 179 (S.D. N.Y. 2006), In re Ikon Office Solutions, Inc., 191 F.R.D. at 466. This controversy, likewise, is readily maintainable under Rule 23(b)(1)(A).

Moreover, under (B), if the class were not certified, the individuals who are members of the class but did not exhaust the ERISA appeal process would be forced to argue, individually, the futility of that action, Fallick 162 F.3d at 419. Futility is an issue readily subject to common proof, particularly in this case. Futility can be determined by reference to the common record of fixed denial, which is dispositive of the issue class-wide. If not determined class-wide, individual adjudication of that issue alone easily sap the economic viability of individual claims.

2. Where questions of law and fact common to the members of the class predominate, class certification is appropriate under Rule 23(b)(3) and superior to other methods of adjudication

Rule 23(b)(3) includes a nonexhaustive list of factors pertinent to a court's "close look" at the predominance and superiority criteria: (A) the interest of members of the class in individually controlling the prosecution or defense of separate actions; (B) the extent and nature of any litigation concerning the controversy already commenced by or against members of the class; (C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; (D) the difficulties likely to be encountered in the management of a class action."  Amchem Prods. v. Windsor, 521 U.S. 591, 616 (1997).
Class certification is appropriate where, as here, common questions of law (the proper interpretation of the plan) and fact (the validity of the methodology used to determine eligibility) clearly predominate over questions affecting only individual members.
 In re American Medical Systems, Inc., 75 F.3d at 1085. This is a case where judicial economy cannot be denied.


This action is grounded upon §502(a)(1)(B) of ERISA, as contract-based cause of action to recover benefits due the plaintiffs under the plan. ERISA plans are construed with a view toward effectuating the statute’s general purpose. Wulf v. Quantum Chemical Corp., 26 F.3d 1368, 1374 (6th Cir. 1994). Review begins with the language of the plan, “the starting point for interpreting any written instrument.” Id. In this case, the plan was amended in anticipation of the application of the plan to the transition of Sears HVAC Sales Associates to SHIP, Exhibit E. There is no dispute that the same plan applied uniformly across the proposed class. As stated above, there is evidence that the decision to deny benefits universally across the class was made prior to any individual requests for benefits. See Exhibit M (“You indicate that no one from Sears advised you that you might be eligible for the Transition Pay Plan. That is because, based on the eligibility requirements for the Plan, the business determined that you were not eligible.”) Moreover, Defendants used a singularly peculiar and irrational methodology to deny benefits. The methodology, consistently applied class-wide, generates no mathematical possibility of receiving the severance benefits - not for any person across the class of HVAC Sales Associates who were “transitioned” to SHIP, Exhibit J. The fixed policy of denying TPP benefits to HVAC Sales Associates, rendered futile any efforts of the remainder HVAC Sales Associates to exhaust their administrative remedies under the TPP. 

Certification under (b)(3) is appropriate where all class members seek severance benefits under the same plan for the same qualifying event and where the plan administrator denied the claims pursuant to a common plan, or where all class members’ claims hinge on the interpretation of the same provisions, so that legal and factual grounds are generally common to the class. Babcock v. Computer Associates Intern., Inc., 212 F.R.D. 126, 132 (E.D. N.Y. 2003), McDaniel v. North American Indem. N.V., 2003 WL 260704 (S.D. Ind. 2003), Gilman v. Independence Blue Cross 1997 WL 633568 (E.D. Pa. 1997), Breedlove v. Tele-Trip Co., Inc. 1993 WL 284327 (N.D. Ill. 1993)(Plaintiffs’ claim rested on court’s interpretation of the plan and on a categorical determination as to whether those independent operators for whom plaintiffs sought benefits were employees covered by ERISA).

The Pennsylvania District Court, in La Fata v. Raytheon Co., 207 F.R.D. 35 (E.D. Pa. 2002), under very similar circumstances found:
For the Severance Class to be properly certified, La Fata must also demonstrate that "a class action is superior to other available methods for the fair and efficient adjudication of the controversy." Fed.R.Civ.P. 23(b)(3). For the Severance Class, the class action device is a superior method of adjudication because it will: (1) prevent a multiplicity of suits that would waste judicial resources (the same basic issues would have to be relitigated), (2) avoid the risk of inconsistent judgments, and (3) enable plaintiffs with small claims to get into court. See Georgine, 83 F.3d at 633 (class action appropriate where plaintiffs' damage claims are small and, thus, plaintiffs do not have a "significant interest in individually controlling the prosecution of separate actions"). Therefore, I find that plaintiff has established that the requirements of Rule 23(a) and (b)(3) with regard to the ERISA claims of the Severance Class and I will certify this class.

LaFata 207 F.R.D. at 44. 


These legal principles apply equally on the instant facts.

V. CONCLUSION

In conclusion, a class action is superior to other available methods for the fair and efficient adjudication of this litigation. Requiring each class member to pursue his or her claim individually would entail needless duplication, would waste the resources of both the parties and the Court, and would risk inconsistent adjudications. Having met the requirements of Rule 23, the Plaintiffs, in their individual capacities and representatives of the class, respectfully request certification of a class of all full time HVAC Sales Associates with a minimum of one year of service with Defendant Sears, Roebuck and Co., at the time of the “transition” to Defendant SHIP under Rule 23(b)(1), or alternatively, (b)(3).
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� Heating, Ventilation and Air Conditioning units, including product, installation, warranties, etc.


� The Defendants contend that 88 HVAC Sales Associates applied for TPP benefits and appealed the decision. Defendants have identified only one successful applicant, Roy Queen. Queen was not subject to the bonus portion of the formula and an additional 1% commission could not be postulated for him, as he was in California, where commissions were not changed. As such, the ordinary formula could not be applied to him without determining an anticipated decline in earnings of greater than 10%. Faced with a clear challenge to the TPP process already underway, the defense had to change their original decision to deny Queen the benefits. This single, pressured, grant of benefits is admittedly the only instance in which an HVAC Sales Associate received TPP benefits. Notably, the Plan Administrator and the person to whom she delegated the power to make determinations originally sought to deny the benefits to Queen, finally determining they “had” to offer him benefits. He was referred to as an “anomaly.” Exhibit I.





� Despite representations to the contrary, commission rates for certain products were decreased after the “transition” and there was no universal one per cent increase, see Exhibit B, Declaration.


� The fixed basis for denial is proved by the formula used throughout the class. Combined litigation allows the benefit of discovering how that formula was applied beyond the individual claim and the benefit of being able to prove the fixed nature of the denials using common evidence, for example, Exhibit J.


� E.g., Rankin v. Rots, 220 F.R.D. 511, 518, (E.D. Mich. 2004)(citing In re Ikon Office Solutions, Inc., 191 F.R.D. 457, 465 (E.D. Pa. 2000).





� Vizcaino v. Microsoft Corp. 97 F.3d 1187, 1189 (9th Cir. 1996), reh’g en banc on other grounds, 120 F.3d 1006 (9th Cir. 1997), Forbush v. J.C. Penney, Inc. 994 F.2d 1101 (5th Cir. 1993), Crosby v. Bowater Inc. Ret. Plan, 212 F.R.D. 350 (W.D. Mich. 2002) (vacated and dismissed on jurisdictional grounds at 382 F.3d 587 (6th Cir. 2004).


� The only individual questions are the individual calculations of benefits (subject to formulaic determination: benefit rate x one week per years of service), which do not preclude Rule 23(b)(3) certification. See Sterling v. Velsicol Chem. Corp., 855 F.2d 1188, 1197 (6th Cir. 1988).
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